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DETAILED ACTION 

Claim Objections 

Claims 5-1 2 are objected to under 37 CFR 1 .75(c), as being of improper 
dependent form for failing to further limit the subject matter of a previous claim. 
Applicant is required to cancel the claim(s), or amend the claim(s) to place the claim(s) 
in proper dependent form, or rewrite the claim(s) in independent form. The subject 
matter of the parent claim is drawn to an inhalation device for inhaling powder. Here, 
the dependent claims do not further define the inhaling device structurally but rather turn 
to further define the type of powder being used. Merely defining the powder that the 
inhaling device uses does not provide a structural feature to the inhaling device. 

In the event that it does provide a structural feature a 1 12 2nd paragraph 
rejection follows. 

Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 5-12 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. It is unclear what structural feature is being 
rendered to the inhaling device by further defining characteristics that the inhaling 
device works on. 

Claim Rejections - 35 USC § 102 
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The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 1-4 are rejected under 35 U.S.C. 102(b) as being anticipated by Brown 
(US 2,642,063). Brown discloses an inhaler device for the delivery of powdered 
materials. Brown's device is generally tubular as shown in figure 1 having a powdered 
chamber tubular section 36 and a mouth portion 25, 27, or 24 (capable acting as 
mouthpiece). The claimed means to admit air into the mouthpiece and means to meter 
mixing of powder is deemed as ball valve 45 providing dual flow of mixed powder with 
air as shown in figure 4. 

As for claim 2, the shape of the valve being in ball form would inherently provide 
for the claimed two phase flow at an angle relative to the centerline because air flowing 
about the ball will take the shaped according to the concave surface portions of the ball 
resulting on flow that is angled relative to the centerline of the inhaler device. 

As for claim 3, the claimed region is deemed as the area surrounding the ball 
valve 45. ur still slee 

As for claim 4, see above noting ball valve 45 as the means for mixing and 
metering the powder. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 
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(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 5-12 rejected under 35 U.S.C. 103(a) as being unpatentable over Brown 
(US 2,642,063). 

As noted in MPEP 21 15: "Expressions relating the apparatus to contents thereof 
during an intended operation are of no significance in determining patentability of the 
apparatus claim." Ex parte Thibault, 164 USPQ 666, 667 (Bd. App. 1969). Furthermore, 
"[inclusion of material or article worked upon by a structure being claimed does not 
impart patentability to the claims." In re Young, 75 F.2d *>996<, 25 USPQ 69 (CCPA 
1 935) (as restated in In re Otto, 31 2 F.2d 937, 1 36 USPQ 458, 459 (CCPA 1 963)). 

Here, the limitations of claims 5-12 are addressed to 1 ) the contents of the device 
and 2) to the material worked on by the device, by further defining the specific type of 
material that is intended to be inhaled when using the claimed inhaling device. Hence, 
although Brown does not disclose the specific contents of the inhaling device, it would 
be obvious to a person of ordinary skill in the art to expect Brown's device to be capable 
of using the claimed contents in view that Brown structurally mirrors the device of the 
claimed invention. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to CARLOS LOPEZ whose telephone number is (571)272- 
1 193. The examiner can normally be reached on Mon.-Fri. 8am - 5pm. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Steven Griffin can be reached on 571.272.1189. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Carlos Lopez/ 
Primary Examiner 
Art Unit 1791 



